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ISSUES PRESENTED 


(Portions of the transcript which we desire the Court to 
read in connection with each point are indicated 


in parentheses. ) | 


1. A delay of 25 months from time of arrest to trial so un- 
reasonable as to be per se a violation of the appellant's Sixth 
Amendment guarantees when only a minimum amount of the delay can be 
traced to the appellant. (Tr. of Hearing December 17, | 1968; Trial 


Tr. p. 3) 


2. The obligation of assuring appellant a se trial is that 
of both the Court and Government. 
i 


3. The appellant has no obligation to continue in an agressive 
fashion to insist that the Government and Court bring him to trial. 


As to do so would be to insist that a presumption of innocence does 


not follow him until the verdict. (Tr. 510-11) 

4. Ina pre-trial identification hearing spectal attention should 

be shown to situations where the confrontation witness was, at the most, 
| 


| 
very weak and thus subject to having his weak identification strengthened. 


5. The Judge in a pre-trial identification hearing should exclude 
| 


(Tr. 106-117; Tr. 295-337) 


testimony which tends to show a weak impression strengthened by a con- 
frontation. (Tr. 106-117; Tr. 295-337) , 
6. Where convication is based upon faulty ident ification the error 
multiplies itself and its exclusion becomes very eritical. 
7. There is a difference in the degree of evidence between aiding 


and abetting and accessory after the fact. 
| 


<3 


8. Where there is no credible evidence of prior association of 
involvement during the commission of an act then aiding and abetting 


cannot be a proper charge. 


9. The crime of assault with a dangerous weapon is necessarily 


merged into the crime of robbery by intimidation since the weapon serves 


as the threatening instrument in bringing about intimidation and without 
which instrument in this case, the robbery would not have been consummated. 
10. The bank robbery statute does not envision more than one charge 
for the robbery of one bank insured by the Federal Deposit Insurance 
Corporation since all money taken from the bank is under the "care, 
custody and management" of that same organization and none other; and no 
matter what the sequence of necessary actions followed in taking the 
money, i.e., from how many hands it was taken in the course of the robbery, 


the trusteeship for all money taken still rests in the one bank. 


YASS Cpe VEE Te dee Yor. Hh eye 


REFERENCE TO RULINGS 
March 3-10, 1969 


As a preliminary motion before trial Richardson requested dis-— 
covery in the form of an inventory of the property that was seized 
from him at the time of his arrest (Tr.17). There we discussion 
concerning this motion and Richardson's counsel pointed out that 
according to his information there was a gun and oon money taken from 
Richardson and the government affirmed that the only property taken 
from Richardson was a gun and some money (Tr.23). The Court denied the 
motion for the discovery of written statements. Richardson made a motion 
for a pre-trial identification hearing (Tr. 31) and this hearing was 
granted. The Court (Tr. 226-230) declined to exclude the identification 
testimony from this trial. The one witness who could testify to any 
sort of connection that Richardson had with the other two defendants was 
Karpovich and objection (Tr. 309-10) was made to Karpovich's testimony 
on direct examination concerning the confrontation outside the bank after 
the hold-up. This objection was overruled by the trial judge. 

After the government rested, Richardson moved that certain counts in 
the indictment be merged (Tr.496) as some counts are necessary ingredients 
of others. The gist of this motion is that only one robbery was committed 
not four and that the charges of assault with a dangerous weapon merge into 
this robbery as a necessary ingredient to this robbezy and the charge of 


robbery and carrying a concealed weapon could be the only two possible 


charges that could be brought on this set of facts. As a part of this 


same motion (Tr. 510) Richardson moved as there was no evidence that he 
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was in the bank by any of the people in the bank that the evidence (Tr. 511) 
was not complete or sufficient in this case to indicate that Richardson 
was aiding or abetting. 

In this same motion (Tr. 513) it was moved that a judgment of acquittal 
be granted on all counts but that of carrying a concealed weapon. After 
the defense rested and the government rested its rebuttal (Tr. 650), 
Richardson renewed "the several motions that had been made on behalf of 
defendant Richardson including joining in motions made by Mr. Canty and 
especially the motion for judgment of acquittal." Richardson again moved 
(Tr. 666) that there was only one count of federal bank robbery involved 
not four and again renewed his motion (Tr.667) to merge all charges into 
one count of bank robbery and one count of carrying a concealed weapon. 
These motions were denied. (Tr.671). 

The judge instructed the jury (Tr. 530) as follows: 


Also, ladies and gentlemen of the jury you are instructed there 


has been a question as to flight. Obviously it is for you to 


evaluate the testimony pertaining to it. But flight or concealment 
by the defendant after a crime has been committed does not create 
a presumption of guilt. You may consider evidence of flight or ~ 
concealment, however, as tending to prove the defendant's conscious- 
ness of guilt. You are not required to do so." 

Richardson objected (Tr. 542) to the court's instruction on flight. 


He maintained that the court should not give instruction on flight. 


STATEMENT OF CASE 


This case is consolidated for purposes of this appeal with that of 
appellant Charles L. Canty No. 23,170. Separate briefs are being 
filed on behalf of each appellant. 


On January 31, 1967, a bank robbery took place at approximately 
2:30 in the afternoon at the Brookside Branch of the National Bank 
of Washington at 3806 12th Street, Northeast. It was alleged that 
three men approached this bank on that afternoon, two of | the men 
eaters the bank and the third man proceeding down a driveway running 
parallel to the bank into a parking lot located behind the bank. 


This third man is alleged to be the defendant in this case, Charles 


M. Richardson. Of the two other defendants who were alleged to have 
entered the bank, one is Bernard Kirkland, who pleaded guilty, was 
sentenced and is not a part of this appeal. The dther is Charles L. 
Canty, co-defendant in this proceeding. All three men vere apprehended 
by the District of Columbia Police Department in the neat proximity of 
the bank, with Bernard Kirkland having been apprehended within the 
confines of the bank building. | 

There was no evidence presented, nor was it intimated on the part 
of the government, that Richardson ever entered this bank. Richardson 
was apprehended at the bank of this bank with a pistol concealed on 
his person and a bag of the bank's money which had been thrown to him 
as defendant Canty was leaving the bank. The government has never alleged 
that this pistol was used in the furtherance of the commission of this 
bank robbery. The three apprehended men were then placed against a 


: 
fence lining the driveway beside the bank and were viewed through a window 


| 
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inside the bank by six persons at a distance of twenty-five to thirty feet. 

Two of these persons were produced by the government for in-court indenti- 

fication of Richardson. Further, one of these witnesses, a Mr. Moller, 

was brought by the police department and asked to identify Richardson 

in the Detective Squad Room of the District of Columbia Police Department. 
On May 4, 1967, Richardson was arraigned; and on April 9, 1968, on 

his peta he iwas sent to St. Elizabeth's Hospital for observation for 


ninety days. On August 7, 1968 the United States Attorney's Office 


requested an additional extension of thirty days to complete the period 


of observation and examination. October 11, 1968, Richardson was certi- 
fied to be mentally competent for trial and on March 5, 1969 Richardson 
was tried -- a period of 25 months after the date of the arrest. 

On March 10, 1969, the jury found Richardson guilty of four counts 
of bank robbery under 18 USC 2113A and of three counts of assault with a 
dangerous weapon under 22 D.C.C. 502 and one count of carrying a con- 
cealed weapon under 22 D.C.C. 3204. Richardson was sentenced to six to 
eighteen years on the four counts of bank robbery, three to nine years 
for three counts of assault with a dangerous weapon to run consecutively 
with the bank robbery sentences and one year for carrying a concealed 
weapon to run concurrently with bank robbery and assault with a dangerous 
weapon sentences and all of the above sentences to run consecutively to 


any sentences imposed by any State Court or Federal Court. 
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in the Detective Squad Room of the District of Columbia Police Department. 

On May 4, 1967, Richardson was arraigned; and on Apri 9, 1968, on 
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fied to be mentally competent for trial and on March 5, 1969 Richardson 
was tried —— a period of 25 months after the date of the arrest. 
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of bank robbery under 18 USC 2113A and of three counts of assault with a 
dangerous weapon under 22 D.C.C. 502 and one count of carrying a con- 
cealed weapon under 22 D.C.C. 3204. Richardson was sentenced to six to 
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with the bank robbery sentences and one year for carrying a concealed 
weapon to run concurrently with bank robbery and psoas with a dangerous 


| 
weapon sentences and all of the above sentences to run consecutively to 


any sentences imposed by any State Court or Federal Court. 


The jurisdiction of the District Court is per Act of June 25, 1948, 
CH. 645, 62 Stat. 826, 18 USC 3231 (1969); and the Act of December 23, 
1963, PUB. L. No. 88-241, Sec. 1, 77 Stat. 482, 490, D. C. Code Sections 


11-963 (1966). 


This court has jurisdiction of this appeal pursuant to the Act of 


June 25, 1948, CH. 646, 62 Stat. 929, 930, as amended, 28 USC Sec. 1291, 


1294 (1966). 


THE INDICTMENT SHOULD HAVE BEEN DISMISSED FOR WANT OF A 
SPEEDY TRIAL AS AN UNREASONABLE DELAY ON THE PART OF THE COURT 
AND/OR GOVERNMENT PRODUCES PER SE A VIOLATION OF RICHARDSON'S 
SIXTH AMENDMENT GUARANTEES. 

(The Appellant Richardson incorporates by reference argument 


I of the brief of Appellant Charles L. Canty No. 23,170 which 


is consolidated for purposes of this appeal and which urges 


an issue similar to above issue. [F.R. App. P.28 (i)]). 


Richardson was arrested on January 31, 1967 and came to trial on 
March 3, 1969 -- a delay of over 25 months. Such a delay establishes 
@ prima facie case of violation of the sixth amendment guarantee of"'the 
right to a speedy and public trial." J. S. Const. Amend VI; Hedgepeth 
v. United States, 124 U.S. App. D.C. 291, 294, 364 F.2d 684, 687 (1966). 
As Richardson was joined with Canty under Fed. R. Crim. P.8 (b) for trial 
the repeated motions filed by Canty's lawyer including Transcript of 
Hearing, December 17, 1968; Motion for Dismissal of Indictment, filed 
January 27, 1969; Trial Tr.3 based on the same facts would equally raise 
this issue for Richardson. 

Even if the issue of speedy trial had not been raised by Richardson 
it would be difficult, contrary to some current thought, to waive this 
Constitutional right at any stage of a proceeding. To require Richardson 
to continue in an aggressive fashion to insist that the Government and 
Court bring him to trial would be to insist that a presumption of inno- 
cence does not follow him until the verdict. The Trial Judge instructed 


the jury: 


The jury is further instructed that the defendant or the 
defendants are presumed to be innocent of the charges 
which have been placed against them and this presumption 
of innocence attends them throughout the progress of the 
entire trial and it remains with them until it is over- 
come by evidence proving his or their guilt to your 
satisfaction beyond a reasonable doubt. Tr. 510 


In this case, as in all criminal cases, the defendant is 

not required to prove himself innocent or to put! in any 

evidence at all in his own defense. This is consistent 

with out theory of the law that a man is ae to be 

innocent until he is proven guilty. Tr. 511 

The burden belongs upon the Government and the Court to initiate 
the procedure which puts in question the guilt of the defendant. The 


burden upon Richardson at the most is to be present, he need do nothing 


more, to argue otherwise is to put into question his presumption of 


innocence. 

In Smith (George) v. United States; D.C. Cir. No. 22,157, May 7,1969, 
appellant, who had been charged with assault with intent to kill and assault 
with a dangerous weapon, was incarcerated for 13 months before his trial 
finally was commenced. While noting 13 months is too long a delay, especially 
when no part of it could be attributed to the conduct of appellant or his 
counsel, the Court declined to rule that a year long ‘delay, per se violates 
the right to a speedy trial. Instead it held that such a delay shifts to 
"the prosecution a heavy burden of showing that there was no prejudice to 
the defense." Because, however, appellant failed to make out even a prima 
facie case of prejudice, the court found no speedy trial violation. 

Dissenting, Judge Wright noted that "the very assumption of the 
Sixth Amendment is that nresscnatte delays are by their nature pre- 
judicial" and argued persuasively that appellant should not have to 


demonstrate affirmatively how he had been prejudiced, since “lapse of 


more than a year between arrest and trial raises a speedy trial claim 


of prima facie merit." Notwithstanding such reasonit > Judge Wright 
also found.tangible prejudice in that extended retrial incarceration is 
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“oppressive to the accused and...destructive of the presumption of in- 
nocence." Recognizing that the remedy for the crowded court calendar 
the sole cause of the delay - must come from the legislature, Judge 
Wright nevertheless maintained that when such a failure to provide a 
remedy "leads to the almost blind and mechanical obliteration of a 
fundamental guarantee against oppression," the indictment must be 
dismissed. 

Once the Court determines that a delay is unreasonable, as in 
Smith v. United States, supra it then looks for a showing of prejudice. 


It is submitted that instead of considering prejudice or the lack of 


prejudice the Court should instead be guided by Klopfer v. North Carolina 


386 U.S.221,223,1967 where the State took a nolle prosequi which is a 
procedure under the law of North Carolina where the defendant is dis- 
charged on the basis of terminating the proceedings on the indictment 
with the state having the option to restore the case "to the trial 
docket when ordered by the judge upon the solicitor's application." 


Mr. Chief Justice Warren delivering the opinion of the Court: 

p- 221 

We, too, believe that the position taken by the 
court below was erroneous. The petitioner is not re- 
lieved of the limitations placed upon his life and 
liberty by this prosecution merely because its sus- 
pension permits him to go "whithersoever he will." 
The pendency of the indictment may subject him to 
public scorn and deprive him of employment, and al- 
most certainly will force curtailment of his speech, 
associations and participation in unpopular causes. 
By indefinitely prolonging this oppression, as well 
as the "anxiety and concern accompanying public accu- 
sation," the’ criminal procedure condoned in this case 
by the Supreme Court of North Carclina clearly denies 
the petitioner the right to a speedy trial which we 
hold is guaranteed to him by the Sixth Amendment of 
the Constitution of the United States.... 


~12- 


p- 223 


We hold here that the right to a speedy trial is 
as fundamental as any of the rights secured by the Sixth 
Amendment. That right has its roots at the very founda-— 
tion of our English law heritage. Its first articulation 
in modern jurisprudence appears to have been made in Magna 
Carta (1215) wheréin it was written, "We will sell to no 
man, we will not deny or defer to any man either justice 
or right": but evidence of recognition of the right to 
speedy justice in even earlier times is found in the 
Assize of Clarendon (1166). 

The Supreme Court in this case refused to place the defendant in 


a position where he might or might not be tried but where in any case 
the defendant cannot be assured of the expectation of being tried with- 
out unreasonable delay. Thus once a period is found to be unreasonable, 


such as the 25 months in this present case the very fact of the unreason— 


| 
ableness requires the indictment to be dismissed. 


The delay is almost entirely due to the action —- or lack of action -—- 


of the Government. The record shows the follwoing relevant dates: 


DATE DESCRIPTION 


January 31, 1967 Arrest 
May 4, 1967 Arraigned 


November 20, 1967 ‘trial Date Cont'd to 12-18-67 
on oral ‘motion of Government 


December 18, 1967 Trial Date Continued to 1-29-68 
at Government request. 


December 27, 1967 ; Trial Date Continued to 2-29-68 
at request of all parties. 


January 29, 1968 Decertified from ready calendar 
at Government request (Tr. of 
proceedings, January 29, 1968 
jacket erroneously states de- 
certification was at defendant's 
request {) 


DATE DESCRIPTION 


March 27, 1968 Oral motion for a mental exam- 
ination by Richardson. 


April 9, 1968 | Richardson ordered to Saint 
Elizabeth's Hospital for 90 days. 


August 7, 1968: U.S. Attorney requested an 
| additional extention of thirty 
(30) days to complete period of 
observation and examination. 


October 11, 1968 Certified that the defendant is 
mentally competent for trial. 


March 5, 1969 Trial began. 


As indicated, the defendant only requested one continuance and one 
mental examination in a period of 25 months. This trial could have 
been held in within six months leaving over a year and a half of un- 
necessary delay. These factors call for dismissal of the indictment 


in this case. 


THE TRIAL COURT SHOULD HAVE EXCLUDED IDENTIFICATION TESTIMONY WHICH 


WAS BASED ON PROCEDURES WHICH VIOLATED RICHARDSON'S RIGHT TO DUE PROCESS 
(The Appellant Richardson incorporates by reference Argument II of 
the brief of Appellant Charles L. Canty No. 23,170 which is consoli- 


dated for purposes of this appeal and which urges the same legal point 


| 

as above in regard to the identification procedure. [F.R. App. P.28 (i)]). 
: 
i 


After his arrest Richardson, together with the |two other men arrested, 


was placed against a fence in the parking lot of the bank, while wit- 


nesses to the robbery were gathered at a window of the bank facing the 
parking lot and asked if they could identify the chree men (Tr. 11-17, 
165-67, 176.) Richardson and the other two men were "disheveled" (Tr. 
165, 193-94), surrounded by police (Tr. 172, 194), and had handcuffs on 
(fr. 177, 182, 193, 205-06, 215). It was clear that they were in custody 


and suspected of the robbery (Tr. 167, 171). About six witnesses were 


gahtered together to observe the men in this condition through the win- 
dow (Tr. 166-67). This “show-up" was patently suggestive, unnecessary, 
and unfair, and under the decisions of this Court and the Supreme Court 
violated Canty's right to due process of law. : 
Richardson was convicted of aiding and abetting this bank robbery but 
no evidence was produced placing Richardson inside the bank. Thus evidence 
connecting Richardson with this bank robbery must of necessity come from 
eyewitnesses connecting him with the other two participants of this bank 
robbery. The Government relied on two witnesses for in-court identification 


of Richardson. 


The Assistant Vice-President and Branch Manager of the bank, Mr. 
Robert L. Karpovich in the identification hearing (Ir. 106-117) in the 
trial (Tr. 295-337) and that of Raymond W. Moller in the identification 
hearing (Tr.|153-173) in the trial. (Tr. 422-431). 

The question is whether either of these two persons had such an 
opportunity to observe the person they identified as Richardson as to be 
able to haveian independent source of identification other than the 
assumption that the man lined up against the fence must have been the 
third. man in this robbery. 


Mr. Karpovich (Tr. 108-109) testified at the identification hearing 


that he saw three men approaching the bank and one going down 


the driveway|to the parking lot. In reply to the question as to 
whether if he saw the man again he could recognize him (the man going to 
the parking lot) Mr. Karpovich replied (Tr. 108): 


a. Not! by picture, but by facial -- by height and age. 
q- Do you see him in this courtroom? 
a. I see a man that is similar to hin, sir. 


further (Tr. 111) question to Karpovich 


q- How long did you observe him before he left your sight? 
a. I observed all three of the gentlemen for, I would say, a 
matter of 20 seconds, half a minute. 


115-116) 


q- When was the next time you saw him? (referring to Canty) 

a. I seen Mr. Canty, outside the bank in the line-up with Kirkland, 
Canty and Richardson, with the police officers up against the fence. 

q- How long was this after the men had entered the bank? 

a. I would say it was a matter of within 15 minutes. 

q- And from where did you view them? 

a. From the lobby of the bank, looking out into the driveway of 
the parking lot. 

q- And did you identify any of the men to anyone? ; 

a. Yes, sir, I identified one man definitely and the other man I 
was| almost certain it was the other man. 

q- Which of the men did you identify definitely? 


I identified Kirkland because of his clothing, his blue 
coat and his facial features; and Canty, of his coat. 
Did you see anyone else? 

There was another man there, yes. 
And did you recognize him? 
No, sir. 


At this point in the identification hearing we have a positive 
admission from Mr. Karpovich that he could not identify Richardson 


as the third man who remained outside of the bank. 


Turning to Mr. Karpovich's testimony during the trial. (Tr.295- 


337) we find equally positive statements that Mr. Karpovich could 


not identify Richardson as either one of the three men he saw on 
| 


the street approaching the bank. 


On direct examination by the Government: 
(tr. 300) : 


q- Now, the third man that you referred to that branched 
off, if you saw him again would you be oe to recognize him? 
a. By his height? And age; yes, sir. 


(fr. 309) Richardson objects to testimony ae lineup outside 
of bank. 


During the trial in his testimony referring to the lineup outside 
the bank in answer to the government question as to who Mr. Karpovich 
could identify: | 
(Tr.310) 

q- Who did you identify? | 
a. Mr. Kirkland, his height and his coat, Mr.| Canty and Mr. Richardson 


only by his age, the man that walked down 12th street, and his 
height. | 


- Now Mr. Karpovich in the trial recognizes Mr. prcterasc: by his 
\ 
age and height where as in the pre-trial identification hearing when 
asked about the third man alleged to be Richardson be replied 
< 


(Tr.115-116) 


Did you see anyone else? 

There was another man there, yes. 
And did you recognize him? 

No, sir. : 


From not recognizing Richardson at all in the pre-trial identification 


hearing Mr. Karpovich has progressed to the state of recognizing 


Richardson by his age and height on direct examination at the trial. 


On cross examination Mr. Karpovich 


(Tr .330) a.;| That at the time the third man was in your view 
| you had no occasion to remember him or to take 
especial note of him? 
No sir. 


(Tr.332) ; Do you remember, based on your seeing him then what he 
| was wearing? Can you tell us what he was wearing based 
_ on your having seen that third man then? 
Oh, no, sir. 


(Tr .335) | When the events whithin the bank were over, sir, you 

, told us something about looking out of a window at some 
men? 

Yes, sir. 

| I think you said that at that time there were three men 

in custody? 

That's right, yes, sir. 

| Now, not dealing with whatever your observations or thought 
processes were concerning the two taller men, and confining 
yourself solely to the shorter of the three men who was 

in custody, did you make any conclusion about that man, sir? 
No, sir. 

You didn't recognize him? 

No, I did not. 

Now, if I tell you, sir, that the third gentlemen in 

, Custody and the man that I am referring to as being the 

| Shorter of the two men that was in custody at that time 

(Tr .336) | was Mr. Richardson then your honest answer to the question 

as to whether or not you could recognize Mr. Richardson 

at that time as being the third man who was walking up 

the street then you would have to say that you didn't 
recognize him? 

That's right. 

And this was within 20 minutes of K&Ying seen the third 
man out on the street that you then saw Mr. Richardson 

in custody of the police; is that right, sir? 

That's right. 


And you weren't at that time able to say that he was the 
third man that you saw walking up the street? 

That is right. 

And you therefore are not able to say today that he is 
the third man that you saw walking up the street, are you, 
sir? 

That is correct. 


(Tr.336-337) 


q- Maybe I confused you. When you were here earlier today 
before the luncheon recess and you Pointed to Mr. Richardson 
who is sitting next to me at counsel table, when you pointed 
to him you did not mean to indicate, sir, that you identify 

a. 

Now Mr. Karpovich has made the complete circle from not recognizing 
Richardson at all in the pre-trial identification hearing a recognizing 
Richardson by his age and height on direct nee and how on cross 
examination he recognizes a man similar to his (Richardson's) build and age. 
The only testimony which placed Richardson in the company of the 
Other two defendants is thatof Mr Karpovich and that testimony is of little evi- 
dentiary value as Mr. Karpovich himself has given three conflicting versions 
of his own testimony, none of which identify Richardson in a positive vein. 
Keep in mind that Mr. Karpovich's ambivalent testimony does in no way place 
Richardson with the other two defendants in this ease 
The other in court identification witness Mr Raymond W. Moller testified 
at the identification hearing that he saw a man who looked like Richardson 
On the back step of the bank. : 
Counsel for Richardson did not contest the identification of Richardson 
as the person Mr. Moller saw (fr. 428). cn cross examination Mr. Moller was 


asked. 


q- Your first recollection is Mr. Richardson was Standing on the 
| 


landing, about to come down, is that right? 
This is when I first noticed him, yes. 
Now, did you see him doing anything at that time, that you 
would characterize as unusual, sir? 
No. 
(Tr. 428) , Now, when you went into the Bank after you passed through the 

door, did you see him anymore before this fifteen minutes” 
later that you say you saw him with some police and some 
other people? 
No, I didn't. 
When you saw him sir, did he have anything in his hand? 
Not that I noticed. 


Of the two government witnesses which identified Richardson, Mr. Karpovich 
can in no way with no degree of certainty place Richardson with the other two 
defendants; and Mr. Moller can only place Richardson in the rear of the bank 
which was not in any way incriminating Richardson and which was not contested 
by the defense. 

The identification of Richardson by Mr. Karpovich,or more correctly the 


lack of identification,is so changeable, flimsy and lacking of certainty at 


the pre-trial identification hearing and trial that Richardson's right to 


due process at trial was violated by the trial court. 

With a witness such as Mr. Karpovich whose identification at all stages 
of the proceedings is very weak, a lineup on the scene of the crime would 
seem to fortify weak impressions and cause them to blossom into a positive 
identification. The weaker the eyewitness identification the more influence 
a@ lineup held on the scene would be. This is especially so in a situation 
like the present case where the lineup is unduly suggestive. 

The issue is whether this confrontation was "so unnecessarily suggestive 
and conducive to irreparable mistaken identification that he (the deferdant) 
was denied due process of law." Stovall v. Denno, 388 U.S. 293, 303, (1967). 
The suggestiveness of this situation becomes clear by examination of Mr. 


Karpovich’s testimony above in that it has an effect of creating an 


identification witness where none existed before. The confrontation was 


unnecessary as a lineup could have been arranged that afternoon and there 
was no need to immediately cetermine the innocence of Richardson for purpose 
of release as he was carrying a concealed weapon and could have been held 


on that charge. 


It was a serious prejudicial error to include this identification 


testimony. This is the only evidence the government had to show any prior 
connection of Richardson with the other two defendants. Without this 


evidence conviction could not be had on the basis of aiding and abetting. 


Admission of this evidence thus requires reversal. 


THE EVIDENCE WAS LEGALLY INSUFFICIENT TO ENABLE THE JURY TO 
CONCLUDE BEYOND A REASONABLE DOUBT THAT RICHARDSON PARTICIPATED IN 
THE COMMISSION OF THIS OFFENSE AS AN AIDER AND ABETTOR. 
The government's theory in this case throughout the trial was based on 
the theory that Richardson aided and abetted the principal offender 
in the commission of the offense and the trial judge insturcted 
the jury on this theory in regard to Richardson (Tr. 515-18). The evidence | 
in this case simply does not support a conviction on the theory of aiding 
and abetting. What,if anything,is involved here is an accessory after 
the fact (22 D.C.C.106) in which conviction would only allow a sentence 
of one-half of that of the principal offender. The question must be 
asked what did Richardson do to aid and abet this bank robbery? There is 
evidence to show that three men were walking towards the bank. The evidence 
further shows that Mr. Karpovich, the Vice President of the bank, is the 
only witness who testified in the trial on the question as to whether Richardson 
was present with the three men who approached the bank,two of which entered 
the bank, with the government's theory being that Richardson was the third 
man. Argument II of this brief on identification thoroughly went into 
Mr. Karpovich"s total testimony concerning his identification, or shall we 
say, lack of identification, of Richardson as one of these three men. The 
only other witness was Mr. Moller who testified that Richardson was on the 
back steps of 'this bank and this testimony was not disputed by the defense at 
the trial. There is not one shred of credible evidence to show that 


Richardson was one of the three men who approached the bank,nor is there 


any evidence by anyone inside the bank that Richardson ever entered the bank. 


When Richardson was arrested he had in his possession a concealed weapon and 
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a bag of the bank's money. Testimony would indicate (Ir. 439) that one of 


the other defendants threw the bag over his shoulder and Richardson caught 
it in the parking lot of the bank and was shortly thereafter arrested. 
This is the only indication of Richardson's participation and this came 
after the fact. Richardson was convicted of four counts of bank robbery 
and three counts of assault with a dangerous weapon to run consecutively 
with the bank robbery conviction and one count of carrying a concealed 
weapon to run concurrently with the bank robbery and assault with a 


dangerous weapon charges. This is especially ironic as defendant Canty who 


was convicted as principal in this crime was sentenced to four counts of bank 


robbery, three counts of assault with a dangerous weapon and one count of 
carrying a concealed weapon all of which run concurrently. 

There is no proof that Richardson was present for the purpose of aiding 
and abetting the principal offender in the commission of this offense. 

Even the evidence that he was captured with a sack of the bank's money does 
not support the premise of aiding and abetting. The eee on aiding and 
abetting indicates that in prosecutions for any criminal offense all persons 
advising, inciting or conniving at the offense or aiding and abetting the 


principal offender shall be charged as principals and not as accessories. 


The evidence simply does not support the elements of this statute. The 
jury was instructed (Tr. 517): 


Now, some conduct by the defendant of a 
subversive character in furtherance of 
common criminal design or purpose is 
necessary. 


There must be some proof that Richardson was involved beforehand with the 


other two defendants. This would indicate a necessity on the part of the 


government to show some participation before or during this crime. The 


crime of bank robbery and assault with a dangerous weapon was over before 
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the defendant Canty left the bank with the bag of money which he later 
threw over his shoulder to Richardson. The trial judge (Tr. 517) further 
instructed:.: 
To find the defendant guilty of siding and abetting the 
government must prove beyond a reasonable doubt that the 
defendant, Charles Richardson, was present at the time 
of the offense and was present for the purpose of aiding 
and abetting another person in the commission of the offense. 


Again, we have no proof of any participation by Richardson in this crime 


until after the crime was complete and if any label can be placed on Richardson 


conduct it can only be that of accessory after the fact. 

In Bailey vs the United. States No. 21,428, March 7, 1969, p. 5 of Circuit 
Judge Robinson's Opinion, it is pointed out that "a sine qua non of aiding 
and abetting, however, is guilty participation by the accused." Further, on 
p- 8 of this Opinion, Judge Robinson commented: "The evidentiary value of 
flight, however, is depreciated substantially in the face of Supreme Court 
decisions delineating the dangers inherent in unprecipitative reliance 
upon flight as an indicium of guilt." The Bailey vs United States,supra 
involves a situation where two men were seen together before and after the 
crime and Bailey was charged fleeing the scene of the crime in the ac- 
companiment of the principal. The court pointed out: 

The totality of that evidence could only conjecturally 
support a finding that appellant "associate (d) himself 
with the (criminal) venture, that he participate (d) in it 
as in something that he wish(ed) to bring about, (and) 
that he sought by his action to make it succeed." The 
circumstances may arouse suspicions but, as we have 
counseled, even "grave suspicion is not enough." 


The judge insturcted the jury (Tr. 530) as follows: 


Also ladies and gentlemen of the jury you are instructed 
there has been a question as to flight. Obviously it is for 


you to evaluate the testimony pertaining to it. But 
flight or concealment by the defendant after a crime 
has been committed does not create a presumption of 
guilt. You may consider evidence of flight or con- 


cealment, however, as tending to prove the defendant's 
consciousness of guilt. You are not required to do so. 
| 


Richardson timely objected (Tr. 542) to this instruction. The trial 


| 
judge*s instruction (part underlined) is clearly against the Bailey 
case supra,p. 9: 
with cautious application in appreciation/of its 
innate shortcomings, flight may under particular 
conditions be the basis for an interference of conscious- 
ness of guilt. But guilt as a factual deduction, must 
be predicated upon a firmer foundation than a combi- 
nation of unelucidated presence and unelu¢idated flight. 
| 
In the present case the judge did not alert the jury to the innate short- 
| 
comings of flight nor did the judge place flight in its proper framework 
: 
or perspective. Nor did the judge discuss with the jury the particular 
conditions to be the basis for an inference of congciousness of guilt. 
Lacking the proper instruction, no instruction on flight should have 
been given; thus, a motion for judgement of acquital should have been 
granted as reasonable persons could not find guilt iof aiding and abetting 


beyond a reasonable doubt. 


THE APPELLANT RECEIVED MULTIPLE PUNISHMENTS FOR ELEMENTS OF THE 


SAME CRIME, IMPROPERLY SEVERED IN THE SENTENCING BY THE LOWER COURT. 


Appellant Richardson was convicted of three counts of assault with 
a dangerous weapon (counts 9, 10, 11) under 22 D. C. C. 502, which reads: 


Tr. 22-502 Assault with intent to commit mayhem or with dangerous 
weapon. 


Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not more 
than ten years. 


Richardson was also convicted of four counts of bank robbery, (counts 


1, 3, 5, 7) under 18 U.S.C. 2113 (a) which reads: 


Tr. 2113 (a): Whoever by force and violence, or by intimidation, 


takes or attempts to take from the person or presence 
of another any property or money or any other thing 

of value belonging to, or in the care, custody, control, 
management, or possession of, any bank, or any savings 


and loan association.... 
The trial court, in considering these violations accepted certain 
preliminary definitions which are relevant here. In his instruction to 
the jury (Tr. 514), the trial judge explained: 


The word “intimindation" means that the operation is on a person's 
fear of injury so as to control his action. Now, if the transaction 
is attended with circumstances calculated to provide or produce terror 
in the person, such a determination would establish that the act was 
performed through intimidation of the individual concerned. 


Also, in defining "bank" for purposes of this case, section (F) of 
18 U.S.C. 2113 is cited: 


As used in this section the term "bank" means any member bank of 
the Federal Reserve System, and any bank, banking association, 
trust company, savings bank, or other banking institution organized 
or operating under the laws of the United States, and any bank the 
deposits of which are insured by the Federal Deposit Insurance 
Corporation; 


and in his testimony to the jury, the Assistant Vice-President and 


branch manager of the bank in question, Mr. Robert Li Karpovich, 


testified that the bank was fully insured by the Federal Deposit Insur- 


ance Corporation and was a corporation licensed to do business in the 
i 
District of Columbia. 


. The appellant's contention in light of these facts, then, is that 
he has been improperly charged in accordance with these statutes in two 
basic areas: | 


(1) The crime of assault with a dangerous weapon is necessarily 
merged into the crime of robbery by intimidation, since the weapon serves 


as the threatening instrument in bringing about intimidation and without 


which instrument in this case, the robbery would not have been consummated. 


Accordingly, the court improperly charged appellant with these violations 


separately, since both were part of the same act and)intent and necessary 


to the execution of the robbery. 
(2) The bank robbery statute does not envision more than one charge 
for the robbery of one bank insured by the Federal Deposit Insurance 
Corporation since all money taken from the bank is under the “care, 
custody, and management" of that same organization and none other; and no 


matter what the sequence of necessary actions followed in taking the money, 


i.e., from how many hands it was taken in the course of the robbery, the 


trusteeship for all money taken still rests in the one bank. 


These two contentions may be dealt with simultaneously since both 


deal with a fractionalization of charges which the appellant finds improper. 


Multiple offenses arising from the same conduct have been variously 
viewed with respect to their merger or severance, and these views have 


created several tests for defining offenses occurring simultaneously. Of 


these evidentiary tests have been most general accepted as for example, 
) : 


in cases of lesser included offenses, such as was the case in Hemphill v. 
U. S., 402 F 2d 187 (1968) and, similarly, in Maryland jurisdiction as 

in Parker v. State, 254 A 2d 381, Mid. App. 1969, where the test of 
wheter offenses are merged is whether or not one crime necessarily in- 
volved the other; Massey v. State, 256 A 2d 614, Mid. App. 1969, where 
the facts necessary to prove defendant's guilt in charges of assault 

with intent to rob and assault were essential ingredients in proving 

guilt for robbery, these offenses merged and required the vacating of 

the assault conviction. Under the theory that the crucial evidence in 
such a proof is that evidence minimally necessary to prove the crime 
charged, certainly in this case it was of absolutely essential eviden- 
tiary value to proving a case of robbery aggravated by intimidation or 
threat of violence to prove that the person charged had some actual 

means of executing the threatened act; otherwise, such a proposition would 
be meaningless. Variations of such an evidence test may also be met by 
the case at hand since the defendant could have been convicted of assault 
with a dangerous weapon solely on Che beets of that evidence presented 

for an aggravated robbery; and any distinct elements or identity standards 
include possibilities for necessarily included offenses, Gravieres v. U.S. 


220 U. S. 338,342 (1911). 


i 
Yet, at best, these same evidence tests are largely insensitive 


| 
to the vagaries of undue prosecution and punishment of a defendant for 
| 


every element of what is, in effect, one complete’ crime. It is at this 
point that the court might consider the appropriateness of a behavioral 
standard for determining offenses. With such a criterion, all those acts 
that are necessarily within the course of a criminal dealing, i.e., 


within the same transaction and an outgrowth of the same intent, would 


be considered holistically, at least for purposes! of punishment. U. 5S. 


v. Adams,281 U.S. 202 (1930) considered this possibility in a situation 
in which fraudulent bookkeeping entries made in a| bank"s ledgers were 
judged part of a "single intent" and therefore inadequate basis for 
levying multiple punishments. | 
Such problems are most justifiably considered in determining the 


validity of multiple punishments for transgressing one statute several 


times or transgressing two statutes in the course! of one criminal action. 


Granting that proper sentencing requires consideration of all circumstances 
surrounding the crime, certainly such a consideration under the laws of 

| 
the federal system would not anticipate meeting out punishment for inter- 


action with each one of these circumstances, all of which are necessary 


to the consummation of the criminal activity. To! assign multiple punish— 


ments amounts to undue harassment of the defendant for a distinct crime 


and, accordingly, violates certain important constitutional guarantees 


made to him. The harshness of such cumulative punishment may aptly be 


considered to be a violation of the Eighth Amendment, prohibition of 
"cruel and unusual punishment". Certain cases may be cited which note 
that such pyramiding of offenses growing out of a single transaction 

may be harsh, but that appellate courts are not inclined to trespass on 
the Congressional function of defining and deciding punishment for crimes 
if the sentence is within the limits fixed by a valid statute,Smith v. U.S. 
273 F 2d 462 (1959); Blockburger v. U.S., 284 U.S. 299 (1932). Yet this 
view is most certainly a denial of proper judicial functioning which, 
under 28 U.S.C.A. 2106 gives appellate courts the power to "affirm, modify, 
vacate, set aside or reverse any judgement, decree or order .... and direct 
the entry of such appropriate judgement.... as may be just under the cir- 
cumstances." Since the multiplication of offenses is quite obviously a 
discretionary function of the prosecution, it seems equitable that the 
court as an administrator of justice should realize its counterbalancing 


function of deciding what constitutes adequate and more than adequate 


punishment. 


The question of limitation on cumulative or consecutive punishment 
often becomes a question of restraint which may be subtly overcome by 
limiting the power for similar offenses and then using rigid distinct 
elements tests to determine what constitutes similar offenses, U.S. v. Bauer, 
198 F. Supp. 753, 754 (DDC 1961). Yet it seems here that a cumulation of 
punishments for such related offenses is closely aligned in effect to 
reprosecution prohibitions under the double jeopardy clause of the Fifth 


Amendment. Both have the effect of granting undue discretion outside 


_ defined limits of the objective judicial system. The use of the concept 


of double jeopardy here, then, does not infringe upon the legislature, 


but rather, limits the discriminatory elements that might work against 
the defendant. 
A chief case in this field is Gore v. U. S., 357 U.S. 386 (1958) S. Ct. 


in which the court upheld six (6) convictions and three (3) consecutive 
sentences for three statutory crimes arising out of two sales of narcotics. 
The defendant Gore in this case argued that (a) all three of the statutes 

involved proscribed the same offense and served the same legislative intent, 
and, therefore, the double jeopardy clause arent only one conviction; 
(b) the same evidence test for distinctness of an offense did not provide 


adequate double jeopardy protection. The Court erred in construing this 


as an attack upon the legislature's right to define punishments. The 
statutes involved in Gore were not the functional equivalents of the 
hypothetical statutes used to justify the Court's opinion and, indeed, 
the decision seems to be based upon the aforementioned bar against relieving 
multiple punishments except by action of the legislature; and yet this 

| 


same limitation of power is never urged upon the Court itself or the pro- 


secutor. Certainly the aim of such sentencing discretion is individual 


punishment, but the number of closely related or overlapping offenses which 
| 


can consecutively be punished should be irrelevant. Also, no statute can 


| 
be found in which Congress authorizes cumulative sentences; rather, the 


- Courts base their authorization on ancient cases such as In re Henry, 
123 U.S. 372 | (1887). This same basis, then, would seem to give the 
court authority for acting on this problem of cumulative sentencing 
rather than merely interpreting the legislature's silence as assent. 

It would seem more relevant to involve a consideration of legis— 
lative intent in the process of deciding the propriety of merging 
offenses and ‘counts. Several important cases have considered this 
significant in deciding the allowable extent of multiple punishment. 
Prince v. U. S., 352 U.S. 322, 328 (1957), dealt with the same statute 
as the instant case 18 U.S.C. 2113, under which the defendant had a 
two-count indictment charging (2) robbery of a federally insured bank, 
with a sentence of 20 years and, (b) entering a bank with intent to 
commit a felony, with a sentence of 10 years. The court ruled that 
the two sentences to run consecutively were illegal, noting that the 
purpose of this part of the code, entered as the Bank Robbery Act of 
1934, was to establish offenses less serious than robbery, not to pyra- 
mid penalties. The proper interpretation of the action was, according 
to the court, that the gravamen of the one offense is intent to commit 
a felony, i.e., robbery, and when robbery is consummated, the intent is 
merged and there is only one crime. One obvious reason for this intent 
might have been to facilitate the determination of jurisdiction and pro- 


secution, providing several alternative methods of proceeding. If this 


were not a proper interpretation of the legislative intent, then the 


alternative would be to suppose that the legislature intended to make 


drastic changes in the authorized punishments; and these it did not 
propose. Therefore, it would seem most apt for this court to follow 


the Prince, supra case in noting that the Bank Robbery statute defines 
certain crimes related to thefts from banks insured by federal laws, 


including effecting some form of force or intimidation in order to 


accomplish such a robbery. The gravamen of this action is obviously 
the taking of money in the "care, custody and control" of the bank, 


and the intimidation caused by the presence of a dangerous weapon is 
| 


merely ancillary to that goal. | 


These problems of statutory construction raised by determining 


legislative intent in a statute have been generally divided into two 


| 
groups, one applying a rule of lenity in following Bell v. U.S. 349 U.S. 


81 (1955) and Ladner v. U. S., 358 U.S. 169, 174-175, (1958). This idea 
proposes that a "unit of prosecution" does not necessarily coincide 

with a "unit of conviction", thus discouraging the creation of multiple 
convictions and requiring the legislature to specify] lesrty when statutes 
are to require cumlative sentences, otherwise the doubt will be judicially 
resolved in favor of lenity. The analog to this spproach seems to be 

the rule established in Gore v. U. S., supra in favor of a presumption 

of harshness and assuming that each statute creates a separate unit of 
conviction. This rule of strict construction, then, requires that all 

doubts about the composition of a penal statute be resolved against the: defendant 
includingborderlines conduct and such a presumption seems foreign to all 


other judicial tenents of federalism, not the least of which is a pre- 


sumption of innocence. Other construction rules have been defined, 
| 


significantly by C. Kirckheimer in 58 Yale LJ 513 (1949) , in relationships 
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between offenses which indicate that multiple punishment was not intended. 


{a} Alternatives: in which conviction under one offense is 
inconsistent with conviction under another offense for the 
same conduct. Dunn v. U. S. 284 U.S. 390 (1931); and which 
was cited by this court as reason for sentencing either on 
the charge of bank robbery or robbery of an institution 
insured by the FDIC and was also used in Fuller v. U. S., 
402 F 2d 199 (USCA) (1967) as charging the jury to convict 
in the alternative where like charges were inconsistent as 
a matter of law. 


Included offenses: in which violation of a second offense 
always involves violation of a first as, e.g., in the case 
of lesser included offenses. Hemphill v. U.S.,Supra 


Preparatory offenses: which are ordinarily committed in pre- 
paration for another commission. 


Distinctness of evil: in which statutes not only are usually 
violated together, but also were designed to protect the same 
social interest and intended only to provide alternative methods 
of prosecution. Creed v. U. S. 283 F 2d 646 (1960). 

The contention is, then, that the offenses of bank robbery and 
assault with a dangerous weapon are offenses falling under the fourth 
category in that they are statutory violations which usually occur together 
and in this case did necessarily occur together. Obviously, it is very 
difficult andi irresponsible to consider statutory constructions in terms 


of generalizations, and it must be noted that in this case, as in any 


other such consideration, we are dealing with a unique statute of limited 


purpose and legislative history. It seems only relevant to note, then, 


that in this case, violations of these two statutes were logically connected 
and should be considered merged by this court. 

Likewise, from a constructional viewpoint, we must also deduce that 
the one bank robbery statute is proposed to protect one specific social 


interest, a public policy against bank robberies, and it seems therefore 


illogical to punish for more than the offense of one bank robbery. 

U.S. v Universal C.I.T. Corporation 344 U. S. 218 (1952) 102 F. Supp. 179 
noted such en abberation in a situation involving the Fair Labor Standards 
Act where conviction was sought on violation of 32 counts of the statute. 
They ruled that the violation of the section in question is to be viewed 

as violation in a specific course of conduct and the section is not to be 
read as enabling a treatment for separate offenses for each breach of the 
statutory duty owed to a single employer during a single work week. 

The Court noted that if the Congress had wanted to attach separate liabili- 
ties to each case, it would have expressly stipulated so. Accordingly, 

if the bank robbery statute had been intended to punish for each teller 
necessary to confront in order to rob that same bank it would certainly 
have stipulated such a strict requirement. In the absence of any such 
stipulation, however, it is most reasonable to assume that all funds taken 
inside a bank and from the custody of the employees of that bank are, 
indeed, part of the course of robbing that bank and should not be viewed 
as separate offenses. This being the case conviction of four counts of 
Federal Bank Robbery and three counts of assault with a dangerous weapon 


i 
are merged to one count of Federal Bank Robbery under 18 USC 2113A. 


Richardson was denied due process by the Government's pressing of these 


multiple charges and reversal is in order. 


CONCLUSION 


For the reasons stated, it is respectfully submitted that 
this court should grant the Judgment of Acquital requested by the 
Appellant in the trial court. If the court does not believe right 
to Judgment of Acquital has been demonstrated, the sentence for 
bank robbery and assault with a deadly weapon should nevertheless 


be reduced and made to run concurrently as are the Canty sentences. 


Respectfully submitted. 
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